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STATEMENT OF THE CASE 
Nature of the Case 
Vincent Jaramillo appeals from his convictions for fleeing or attempting to elude a 
police officer, grand theft, and felony driving while under the influence of intoxicants. On 
appeal, Mr. Jaramillo asserts that unobjected-to prosecutorial misconduct in eliciting 
testimony concerning his post-arrest request for counsel and post-arrest silence violated 
his rights under the Fifth Amendment to the United States Constitution and Article I, 
section 13 of the Idaho Constitution, constituting fundamental error. 
Statement of the Facts and Course of Proceedings 
Vincent Jaramillo was charged with fleeing or attempting to elude a peace officer, 
grand theft, and felony driving while under the influence of intoxicants, along with a 
persistent violator enhancement. (R., pp.251-56.) The matter proceeded to a jury trial 
at which a number of witnesses were called for the State, and at which Mr. Jaramillo 
testified on his own behalf. ( See generally Tr.) 
At trial, Susan Morales testified that, late one evening, she heard a vehicle on her 
gravel driveway and her dogs barking. (Tr., p.41, Ls.2-9.) She looked out her window, 
and while seeing no one there, noticed that her truck was missing. (Tr., p.41, Ls.10-19.) 
Realizing that what she had heard was her truck being stolen, she called her father, and 
they called the police to report the theft. (Tr., p.41, L.20 - p.42, L.12.) Ms. Morales did 
not see the person or persons who stole her truck. (Tr., p.54, Ls.3-23.) 
Bingham County Sheriff's Deputy Croxford testified that he responded to a call 
about Ms. Morales' stolen truck, and he, along with two other units, began pursuing the 
truck. (Tr., p. 72, L.4 - p. 75, L.1.) The pursuit reached speeds of nearly 100 miles per 
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hour (Tr., p.76, Ls.1-17), and the truck eventually jumped an irrigation canal and 
crashed into a potato field, "approximately 15 to 20 miles" from Morales' home. 
(Tr., p.79, L.6 - p.82, L.4.) Deputy Croxford got out of his car, "went to the top of the 
canal where I could see better" and "saw a male subject, white, wearing light-colored 
shorts and a gray shirt, standing beside the vehicle on the passenger's " (Tr., p.82, 
Ls.10-17.) Upon being ordered to put his hands up, the man "took off running into the 
field." (Tr., p.83, Ls.2-8.) 
Deputy Croxford and Deputy Hook chased the man through the field, losing sight 
of him, before Officer Dalley arrested Mr. Jaramillo on a nearby road. (Tr., p.84, L.9 -
p.85, L.15.) Deputy Croxford did not see the man exit the field onto the road, but 
concluded that the man Officer Dalley arrested was the man he'd chased because "he 
was wearing the same shorts and shirt, and he had mud on his pants and shoes and 
legs." (Tr., p.85, L.18 p.86, L.14.) When Deputy Hook saw the man he later chased 
near the stolen truck, he could not identify him "[a]t that time," but did describe him as 
being a "tall and skinny" white male "wearing a gray, long-sleeved, hooded-type 
sweatshirt." (Tr., p.158, L2 - p.160, L.20.) Deputy Hook "had no idea" what happened 
to the long-sleeved, hooded sweatshirt he saw the man near the stolen truck wearing. 
(Tr., p.162, Ls.20-22.) No attempts were made to obtain forensic evidence, including 
fingerprints, from the truck, nor was there any attempt to test a hat that the victim found 
in the vehicle after it was returned to her. (Tr., p.145, L.5 - p.146, L.7.) 
The State elicited unobjected-to testimony from Officer Dalley that, after 
Mr. Jaramillo was arrested, he immediately invoked his right to counsel by stating, "I 
want an attorney." (Tr., p.190, Ls.4-11.) Shortly thereafter, the prosecutor asked the 
officer, again without objection from defense counsel, "Other than what you've already 
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testified to, did the defendant say anything else to you that night?" to which the officer 
responded, "No, he did not." (Tr., p.192, Ls.11-14.) 
After the State rested, Mr. Jaramillo testified, denying that he was ever near the 
vehicle, let alone operating it, explaining that he had merely been walking down the 
road, approximately a quarter mile from his house, after a day of heavy drinking and 
fishing on the river when he was arrested on the mistaken belief that he was the person 
who stole Ms. Morales' vehicle and attempted to elude police. (Tr., p.245, L.3 - p.273, 
L.5.) 
Ultimately, the jury found Mr. Jaramillo guilty of the three felony charges 
(Tr., p.283, L.2 - p.284, L.21 ), after which Mr. Jaramillo admitted to the DUI and 
persistent violator enhancements. (Tr., p.285, L.20 p.290, L.21.) Mr. Jaramillo 
received concurrent, unified sentences of fourteen years, with five years fixed 
(Tr., p.325, Ls.18-22), and filed a timely Notice of Appeal. (R., p.351.) 
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ISSUE 
Did the prosecutor's unobjected-to elicitation of testimony concerning Mr. Jaramillo's 
post-arrest request for an attorney and post-arrest silence violate his rights under the 
Fifth Amendment to the United States Constitution and Article I, section 13 of the Idaho 
Constitution and constitute fundamental error? 
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ARGUMENT 
The Prosecutor's Unobjected-To Elicitation Of Testimony Concerning Mr. Jaramillo's 
Post-Arrest Request For An Attorney And Post-Arrest Silence Violated His Rights Under 
The Fifth Amendment To The United States Constitution And Article I, Section 13 Of 
The Idaho Constitution And Constituted Fundamental Error 
A. Introduction 
The Fifth Amendment to the United States Constitution, in relevant part, 
provides, "No person . . . shall be compelled in any criminal case to be a witness 
against himself[.]" U.S. CONST. amend. V. The Idaho Constitution guarantees that "[n]o 
person shall ... be compelled in any criminal case to be a witness against himself[.]" lo. 
CONST. art. I, §13. 
Mr. Jaramillo that it was fundamental error in violation of his rights under 
the Fifth Amendment to the United States Constitution and Article I, section 13 of the 
Idaho Constitution when the prosecutor elicited testimony concerning his post-arrest 
request for an attorney and his post-arrest silence. Consistent with this Court's decision 
in State v. Perry, 150 Idaho 209 (Idaho 2010), because the misconduct was not 
followed by a contemporaneous objection, Mr. Jaramillo must satisfy a three-prong test 
in order to prevail on appeal on the basis of fundamental error. Perry, 150 Idaho at 226. 
B. The Three-Prong Test Under Perry 
The new standard of review for unobjected-to error announced by this Court in 
Perry is as follows: 
If the alleged error was not followed by a contemporaneous objection, it 
shall only be reviewed by an appellate court under Idaho's fundamental 
error doctrine. Such review includes a three-prong inquiry wherein the 
defendant bears the burden of persuading the appellate court that the 
alleged error: (1) violates one or more of the defendant's unwaived 
constitutional rights; (2) plainly exists; and (3) was not harmless. If the 
defendant persuades the appellate court that the complained of error 
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satisfies this three-prong inquiry, then the appellate court shall vacate and 
remand. 
150 Idaho at 226. 
C. The Prosecutor's Unobjected-To Elicitation Of Testimony Concerning 
Mr. Jaramillo's Post-Arrest Request For An Attorney And Post-Arrest Silence 
Violated His Rights Under The Fifth Amendment To The United States 
Constitution And Article I, Section 13 Of The Idaho Constitution And Constituted 
Fundamental Error 
During the prosecuting attorney's direct examination of Officer Dalley, who had 
placed Mr. Jaramillo into custody immediately upon encountering him (Tr., p.188, Ls.7-
12), the following exchange occurred: 
Q. Okay. Did he say anything to you? 
A. He said he was walking to Blackfoot. 
Q. Which direction was he facing? 
A. He was walking westbound. 
Q. Okay. And that was on Mitchell Road? 
A. Correct. 
Q. Okay. So what did you do once you had him in custody? 
A. I placed him in the backseat - well, he was in the backseat of my patrol 
car, and I transported him to the courthouse to the jail, outside the sally 
port. 
Q. And what did you do then? 
A. I asked him if he needed EMS to come check him out. 
Q. And what did he indicate? 
A. He said "No. But I want an attorney." 
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Q. Other than what you've already testified to, did the defendant say 
anything else to you that night? 
A. No, he did not. 
Q. Okay. Did he indicate to you how he came to be in the middle of 
Mitchell Lane? 
MR. SOUZA: Your Honor, counsel is leading. He's testifying. He asked 
him if he said anything else; he said "No." 
THE COURT: All right. Counsel approach. 
(Bench conference.) 
Q. (BY MR. SMITH) So as I understand it, Officer Dalley, the only contact 
you had with Mr. Jaramillo was to take him into custody that night? 
A. Correct. 
MR. SMITH: Okay. I don't have any other questions, Your Honor. 
(Tr., p.189, L.13- p.193, L.2.) 
The bench conference, referenced parenthetically in the transcript, was not 
transcribed, although the district court later explained the reason for a bench conference 
and the substance of what was said, describing it as follows: 
One of the things I was concerned about was it would appear to me that 
we were getting close to commenting on the defendant's right to remain 
silent. I didn't want to get close to that. And based upon the officer's 
answer to the previous question that he didn't say anything else, I didn't 
think that any further questioning along that line was appropriate, and so I 
informed counsel of that concern. 
(Tr., p.220, Ls.8-17.) 
Noting that the United States Supreme Court has yet to speak "as to whether 
post-arrest, pre-Miranda silence may be used as evidence of substantive guilt," the 
Idaho Supreme Court has nonetheless "held that a defendant's right to remain silent 
attaches upon custody, not arrest or interrogation, and thus a prosecutor may not use 
any post-custody silence to infer guilt in its case-in-chief." State v. Ellington, 151 Idaho 
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(2011) (citing State v. Moore, 131 Idaho 81 820-21 (1998)). In Ellington, the 
prosecutor was found to have committed misconduct in violation of Mr. Ellington's 
constitutional right to post-arrest silence by engaging in the following questions of a 
detective during the State's case-in-chief: 
Q. At the time that you got there and he was in the back of that patrol car, 
was he under arrest? 
A. Yes. 
Q. And so you did not interview him? 
A. I attempted to. 
Id. 59. Defense counsel immediately objected and moved for a mistrial, which was 
denied. Id. at 60. 
In concluding that the prosecutor committed misconduct in violation of 
Mr. Ellington's right to post-arrest silence under both the United States and Idaho 
Constitutions, the Idaho Supreme Court explained, 
The fact that Mr. Ellington was not interviewed by the police was simply 
unnecessary testimony, and the only conclusion this Court can come to is 
that the prosecutor or Sergeant Maskell was attempting to, and did, draw 
attention to Mr. Ellington's post-arrest silence. Further, the State's 
argument that it was Sergeant Maskell that commented on Mr. Ellington's 
silence, and therefore the prosecutor was not responsible for what 
Sergeant Maskell said, is unavailing ... To hold that a prosecutor may 
elicit prejudicial answers or comments on a defendant's silence from State 
officers acting as witnesses by later claiming that the officer and not the 
prosecutor himself supplied the prejudicial answer, would undermine the 
purpose of the rules barring misconduct during trial by superficially 
allowing the prosecutor to shift the blame to the State's own 
representative . . . [W]hen an officer of the State gives unsolicited 
testimony that is gratuitous and prejudicial to the defendant, that testimony 
will be imputed to the State for purposes of determining prosecutorial 
misconduct. 
Id. at 61. Finding the officer's comments to be "undoubtedly both gratuitous and 
prejudicial" and noting "there was absolutely no reason for the prosecutor to engage in 
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this line of questioning in the first place," the Court concluded that there was 
prosecutorial misconduct. Id. 
Applying Perry's three-prong test to the facts of Mr. Jaramil!o's case leads to the 
inevitable conclusion that fundamental error, necessitating reversal, occurred. With 
respect to the first prong - whether the error violated one or more of Mr. Jaramillo's 
unwaived constitutional rights - it is clear from Ellington and Moore that the misconduct 
violated Mr. Jaramillo's right to remain silent contained in both the Fifth Amendment to 
the United States Constitution and Article I, section 13 of the Idaho Constitution. With 
respect to the second prong - whether the error is plain - Mr. Jaramillo asserts that, 
given the clarity of the law on this subject, including a recent finding of misconduct for 
nearly identical behavior in Ellington, the error in this case is plain. This is further 
bolstered by the fact that the district court, sua sponte, raised its concern regarding the 
line of questioning pursued by the prosecutor. Finally, with respect to the third prong -
that the error was not harmless beyond a reasonable doubt - Mr. Jaramillo maintains 
that the circumstantial nature of the case against him, the lack of any physical evidence 
tying him to the vehicle, his testimony denying involvement in the crimes, and the 
conflicting testimony of officers concerning what the person seen near the vehicle was 




For the reasons set forth herein, Mr. Jaramillo respectfully requests that this 
Court vacate the judgment of conviction as a result of the prosecutorial misconduct that 
violated his federal and Idaho constitutional rights to remain silent post-arrest, and 
remand this matter for a new trial at which Mr. Jaramillo's constitutional rights are not 
violated. 
DATED this 4th day of June, 2014. 
SPENCERJ.HAHN 
Deputy State Appellate Public Defender 
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